Accucrent kadeaps! Teopuu u HcTOpuM NpaBa M rocyIapcrea
IOpuauydeckoro gakyibrera

bypstckoro I'ocyaapcTrBeHHOro Y HUBepcuTeTa

BbanabxueB B.A.

IIpaBoBbIe cHCTeMbI COMUATHCTHYECKHUX IOCYIAPCTB A3HATCKO-
THXO0KEAHCKOr0 peruoHa

Mexay npaBOBbIMH CHUCTEMaMHU COLMAIUCTHYECKUX TOCYyAapcTB A3ud H
€BpPOINENUCKUX COLMAIUCTUYECKUX TOCYJapCTB CYLIECTBOBAIM OIpe/elICHHbIE
pa3nuuMs, UMEIOLIME Ba)XHOE 3HAueHWe. OTH pa3juyusl IPOUCTEKaIu U3
cBOoeoOpasusi TOro MCTOPUUYECKOro IMyTH Pa3BUTHS, KOTOPHIA MPOLUIM a3uaTCKUe
CTpaHbl, NPEkK/ie YeM CTaTh FOCYyAApCTBAMU COLUAIIUCTUYECKOTO THUIIA.

B pa3BuTuM 3THX TrOCyIapCTB MOKHO BBIIEIUTh TPU NEPUOJA: TEPHOL
BO3HUKHOBEHHUS W CTaHOBJeHUs mpaBa (BmioTe 10 XIX B.); KOJOHHUABHBIMA
MEepPUOJI; MEepUOJi CTaHOBJIEHUS, (OPMHUPOBAHUS U PA3BUTHUS COLMAIUCTUYECKUX
MIPaBOBBIX CUCTEM CTpaH A3HHU.

PaccmaTtpuBaembie cTpaHbl MpPENCTaBISIOT CO0OM  0coOYyI0 HCTOPUKO-
sTHOrpaduueckyro obmnacte. VX Haponmbl cBsf3aHBl MEXIy CO0OM OIM30CTHIO
MPOUCXOXKJICHHUS U OOLIMMHU UCTOPUYECKUMU cynbOamMu. OHU UCHBITAU BIUSHUE
JIByX IPEBHEUINNX BEIIUKUX KYJIbTYP — KATAWUCKON U UHIUKWCKOU.

B nepBblii, JOKOJIOHUATIBHBIN MeprUoj B 3THUX CTpaHaX Cpedud MCTOYHHKOB
mpaBa IEHTpaJIbHOE MECTO 3aHMMallo OObIYHOE MpaBo. ['ocymapcTBO co cBoei
CTOPOHBI TaK)Xe BO3EHCTBOBAJIO Ha 00ObIYaW, CAHKIIMOHUPYS T€ U3 HUX, KOTOPbIC
eMy ObUIM BBITOAHBI. ['OCMOACTBO OObIYaeB M OOBIMHOTO TMpaBa OOYCIOBUIIO
O0COOBIM  xapakTep TroCyAapCTBEHHO-NIPABOBOTO  CTPOSi  a3MAaTCKUX  CTpaH.
CymiecTBoBaHHE 00bIYaEB CO3/JaBaJI0 MAPTUKYJIsIpU3M B mpase. Hampumep,
XapakTepHasl 4epTa MpaBOBOM XM3HM BbeTHamMa cocrosiia B TOM, YTO MHOTHE
oOIlleCTBeHHbIE OTHOILIEHUS, OCOOCHHO Te, KOTOpble HEMOCPEICTBEHHO He
3aTparuBalii MHTEPECHl LIEHTPAIM30BaHHOTO TOCYJapCTBa, HAXOUINCH BHE Cepsl

IMPpaBOBOI'0 PEryjJInpoOBaHUA. Ha »Tu oTHomleHUs CUIIBHOE BIIMSHHE OKa3bIBaJlk



TpagullUd U OObIYaW CeNbCKUX OOIIMH: "B Mpejenax JAEpeBHU BeJeHHUE KOpOJis
ycTynaetr Mecto oOblyaro oOmuH", "y rocyJapcTBa CBOE MpaBo, a y OOLIUH CBOU
npaBuia’. Bmecte ¢ Tem BcTpedanoch HeMaslo MHUCAHBIX 3aKOHOB, B TOM YHCIIE
aktoB wmHauiickoro (Kammyuus) w kutaiickoro (Kutait, Beetnam, Kopes)
MPOUCXOXKJICHUS, U B 3TOT MEPUOJ UCTOPUS MpaBa a3MaTCKUX TOCYJIapCTB 3HAET
HECKOJbKO Konupukanuii mnpaBa. Hampumep, mepBbIM 3aKOHOAATENbHBIM
MaMSATHUKOM MOHTOJIbCKOro TipaBa ObLT "flca" (TO-TIOPKCKH, MO-MOHTOJBCKH —
13acak — 3aKOH, IOCTaHOBJEHHE, 3ampeT, HakasaHwe) Uwmnrucxana 1291 r., B
KOTOpPOM OBITM KOAW(PUIIMPOBAHBI OOBIYaHW, CYIIECTBOBABIINE B MOHTOJIHCKOM
oOmectBe. "fca" comepxanm HOPMBI TOCYIApCTBEHHOIO, aIMHUHHUCTPATUBHOIO
(Hajoru, MOBHMHHOCTH), YIOJOBHOIO, TIpaXkaaHCKoro mpasa. "Bemukas JSca"
UuHTHCcxaHa CIIyKUjIa OCHOBOM JIJIsl yIIpaBlieHUs 3aBOEBaHHBIMU CTPaHAMH.
Bropoii kogudukanueii MoHronbckoro npasa ctanu "Mx maas” (Bemmkoe
yJIO’)KEHHE), UM MOHI0JI0-olparckue 3akoHbl 1640r., 3a KOTOphIMH TIOCIIEI0BAIA
"Xamxa J[Dxupym" 1709 r. OHHM ropuAMYecKH 3aKperuisiid CIOKWBIIUECS B
MOHTOJILCKOM OOIIECTBE OOLIECTBEHHBIE OTHOIICHUSI U OTpa)Kalu CTEMHOE MpaBo,
MOJIyYMBITIee CAaHKIMIO 3aKOHA. B mocnemyromume roasl B MOHTOINN TTOCTETICHHO
BHEJIPSUTMCh 3aKOHBI, M3JJaHHble MaHbWKYPCKUMHU BIACTSIMH, B YaCTHOCTH TakK
Ha3zbIBaeMoe YJI0)KeHUe KUTalCKOM mayiaThl BHEIIHUX cHoteHnit 1815r.
BreTHamMckoe TOCyZapcTBO 3a CBOIO TIOYTH THICSUYETICTHIO HCTOPHIO
YEeTBIPEXKIbl OCYIIECTBIISIIO KpPYIHbIe Koaubukanuu 3akoHomareinncTBa (1042,
1244, 1483, 1815r.). [lepBrie BheTHaMCKHE MPaBOBBIE TEKCTHI, U3BECTHBIE KaK
konekc Xonu Jlyk u koxekc ['ma-JIoHra, moka3plBarOT, YTO BHETHAMCKHE TEKCThI
SIBJIIFOTCSl KUTAUCKUMH TIO MPOUCXOXKJICHUIO, KOHLEMIHUNA U B JETalsAX, OJHAKO B
HUX WHKOPIIOPUPOBAHBI CIeNU(PUIECKHe MECTHbIe DJJIEMEHTHl TMpaBa. OJTH
MpaBOBbIe TEKCThl OMUCHIBAIOT €CTECTBEHHBIH U CHElHaNbHBIA MOPSIOK, OCHOBY
KOTOPOTO COCTaBJISIFOT HE 3aKOHHOCTh, & CKOpee 3THUKO-MOpajbHble yCTaHOBKHU.
CBoJ1 3aKOHOB 3sJTOHT, UTOT TTOCJEIHEeNH KOAU(PUKAIIAH, TIPEICTABIISI OO0 3aKOH

cyrybo  yrojoBHO-TIpaBOBOTro  Xxapaktepa. DpaHily3ckue  KOJIOHU3ATOPHI



HCIIOJIL30BAIN €ro 0e3 Kakoro-i1noo m3MeHeHus BIIOTh 40 KoHIa 30X romoB XX
B.

IIpaBoBas cucrema Kammny4unu ocHOBbIBajlach Ha MHIUKCKOM 0bOpasiie. Bee
JIOKOJIOHUAIbHbIE KaMITy4YUHCKUE TMpaBOBble TEKCThI, Takue, kak 'ABwl", "Jlxkas
[Tarrpa”, XapTuss o Hajgorax W 3emje M KHUTa 3akoHOB 'SBel u bamu",
CBUJIETEJILCTBYIOT O TOM, YTO OHHM OOJbILIEH YacThiO KOMUPOBAIM WHIMNCKHE
TeKcThl, HO HauuHas ¢ XIV B. — ¢ TeHAeHIUeNl K BO3pacTaHUIO YAEIbHOIO Beca
MECTHBIX 3JIEeMEHTOB.

CpenHeBeKOBOe KXMEPCKOE MpaBo OBLIO MPEUMYIIECTBEHHO Ka3yajlbHBIM U
Jaxe I[apCcKMe YyKa3hl He WMeNH oO0s3aTeNhbHOW CHJIBI IS  TIOCIETYFOIIIX
npaBuTeieil. B cymonpou3BoACTBE  MONB30BAIMCH  TakkKe  MHAUNCKAMHU
JTXapMaliacTpamHu. Jlnst HaKa3aHUs MIPECTYITHUKOB KaMOo pKHUiCKast
IOpUCTIPYICHIIMST Tpuberana K HCKIIOYUTENbHO >XeCTOKUM MepaM. OgHuM u3
CephEe3HbIX HApYIICHWA 3aKOHAa CUMUTAJIOCh TMPUCBOCHHE WM Topya Uy>KO
cobctBenHoctH. Illupokoe pacmpoctpanenue moxyumn "0oxwit cyn”. Ilpomemypa
paccienoBaHus W cyda Oblja 4pe3BblYaiHO TPOMO3IKON, MeIJIeHHOH W
Oropokpatrueckoii. B cemeitHOM mpaBe MpoCieXUBaIOCH CYIIeCTBOBaHHUE TIPaBHUIIA
TUIICPraMuy, BOCIPEHIAIONIero KeHIMHAM Opak ¢ My>XYMHamMu Ooyiee HU3KOro,
YeM Yy HUX, coclioBus. [1o 06pIUHOMY MpaBy KXMEpOB BJIACTh U IJ1aBEHCTBO B CEMbE
MpUHAAJIeKATH MYKYMHE, BIUIOTH N0 TpaBa MpoJaxu >KeHbl u neteidt. Kak
MpaBUJIO, CeMbsl Oblila MOHOTaMHOM.

Takum oOpa3oM, OCHOBHBIE YEpThI TpaBa M MHOXKECTBO FOPUIUIECKUX
TpPaJWIINKN a3UaTCKUX CTPaH, HECMOTPSl HA UX MHOTOBEKOBBIE TeCHbBIE KyJIbTYpPHBIC
KoHTakThl ¢ Kutaem u Munueli, BronHe caMOOBITHBI M BCErJa COXPaHsUIA CBOIO
COOCTBEHHYIO, Ype3BbIYallHO CBOEOOpa3Hyl0 HMHAMBUAYAJIbHOCTh. McnbIThIBas
BIIMSIHAE KUTAMCKOTO MpaBa, 3TU CTPaHbl B TO ke BpeMs M caMH OKa3bIBalIM Ha
Kwuraii onpenenennoe Bnusaue. Hanpumep, BoipaboTanHbiii B Monronuu “Sca”
YuHTrHcxaHa, TOCTPOSHHBI B OCHOBHOM Ha KUTAaWCKHUX MPAaBOBBIX HOpMaX, B TO K€
BpeMsl UCIIBITAN Ha ce0e U ompeJieJieHHOe BIUSHUE MOHIOJIbCKOTO TpaBa. Tak, 3a

KpaXy CKOTa — THUIIMYHOE MPECTYIUICHWE y KOYEBHHUKOB — B IOAHBCKOM



3aKOHOJATeIbCTBE, ITOMHUMO CTAapPOKUTAHCKUX 'METOAOB" BpOJAE TEeJIECHBIX
HaKa3aHW{, Toyarajics emie W ImrTpad B pa3Mepe JAeBATUKPATHONM CTOMMOCTH
YKpaJIeHHOTo CKoTa. B ciydae ecim MOXUTUTEh He MOT BHECTH Tako# mTpad, Bce
€ro UMYIIecTBO OTOMPaoch, a caM OH, eTo JKeHa, JeTH U Bce padbl 3aTOYalIiCh B
TiopbMy LlITpad B pazmepe neBITUKPATHONW CTOMMOCTH YKPaJIeHHOTO CKOTa, KaK |
TIOPEMHOE 3aKJIOYeHHWE B TOAOOHBIX CHydasX sl JKeH, JeTed u T.n.,
MpeICTaBIISIeT COOO0M TUITMYHO MOHTOJIBCKYIO (POpMYy HaKa3aHUSI.

B3anmoBnusHue B 00JIacTH MpaBa BO MHOTOM OIPEACIsAIOCh TeM, YTO B
pa3Hble UCTOpPUYECKHE MEepPUOJbl KUTaWCKOEe MPaBO OKa3blBAJIO CYIIECTBEHHOE
BIIUSTHUE HA Pa3BUTHE MMPABOBBIX CUCTEM JIPYTUX HAPOAHOCTEH A3HH.

Bo BTOpO#t mepuoa dpaHily3cKoi KOJOHUATBHONW OKKYMALMM Psif CTpaH U3
Yyycla paccMaTpUBaeMbIX MOMATM B KOJOHUAJIBHYIO 3aBUCUMOCTh OT DpaHIuM.
Ctenenb BIUsHUS (PaHIy3CKOIO MpaBa Ha MPaBOBbIe CUCTeMBI rocynapctB FOro-
BoctouHoi#i Asum nmpexae Bcero 3aBucelia OT (OPMBI  KOJOHHAIBHOM
3aBUCUMOCTH. C 3TOM TOUYKM 3peHUs OHM TMOJpa3lelisuIuCh Ha CTpaHbI,
HaxozsImecs o Gpaniry3ckuM cyBepenuteToM (Koxun-XwuHa, Jlaoc), u cTpaHsl
noa nporektopatom — Kambomxa, Annam, Tonkuii. Bmecte ¢ Tem cruemyer
OTMETUTh, YTO Pa3IUYUS MEXKIy TOW WM JPYyrod TPYIIOW CTpaH KacajaucCh B
OCHOBHOM CYJIOYCTPOHCTBa, cTaTyca JKHUTEJeH M 3eMebHOTO 3aKOHOAATeIhCTBA.
OpaHiy3ckas KoJIOHUATbHAs aIMUHUCTPAIMS CTPeMHJIach KOIU(DUIIMPOBATH
npaBo Jlaoca, KamGomxu, TonkuHa, a B AHHame BIUIoTh 10 1930r. coxpaHsiuch
BeChbMa OpUTHHAIIbHBIE ()OPMBI IOPUINIECKON aIMIUHUCTPAIIAN U TIPaBa.

B pesynpTaTe MHOTOBEKOBOTO BIHSHHS KOHQYIMAHCTBA, a 3aTeM
roCroJICTBa KOJIOHU3AaTOPOB B a3MaTCKMX CTpaHaX B CO3HAHWHU PA3JIMYHBIX CIIOEB
WX HacelleHUsl YKOPEHWJIOCh B 1IeJIOM HEraTMBUCTCKOE OTHOIIEHWE K MpaBy,
KOTOpO€ B OTJWYME OT 3araja He pacCMaTpUBaJIOCh KaK OIoOpa COIUAIbLHOTO
CTpOSI, a BBICTYNAJIO B OCHOBHOM KakK Opy/He YCTpaIlICHHUS.

B EBpome Bce wuMyIecTBeHHBbIE OTHOINEHHUS CBS3BIBAINCH C IPABOM
COOCTBEHHOCTH, M OBICTPO pPa3BHUBAJIOCh HYACTHOE IPaBO, OCHOBY KOTOPOTO U

COCTaBJIAIOT HNMYIICCTBECHHLIC OTHOILLICHUS. B Azun mpaBoO ITOJIYHHJIO



NpeuMyII€eCTBEHHO Hy6J’II/I‘IHO-HpaBOBOG pasBuTE€ MW CBOAWIIOCH B IICPBYIO
oduepeabp K aI[MHHHCTpaTHBHOfI periiaMeHTanguu ¢ XECTKO (bHKCHpOBaHHBIMH

O65[3€1HHOCT$IMI/I, CTpOFOﬁ YFOHOBHOfI OTBCTCTBCHHOCTBIO.

[To koHpyUMaHCKON MOAENH MOpajb, a He MPaBO SIBISETCS MEPBOOCHOBOMU
0011IeCTBEHHON KU3HM, a YIPaBIATh JOJKHBI JIIOAM, a He 3aKOHBI. [IpaBo B 3TOM
MOJIeJIM — JIUILb PENpPecCUBHOE OPYAUeE, a CleJOBaTeIbHO, HEXKelaTelIbHOe 3710.

B omnnuune ot koHdylUHaHCTBA JIETM3M OTBOJWJ 3aKOHY MEpPBOCTEIIEHHOE
3HaueHHe. 3aKOH OblI OOBSIBIEH BaXXHEWIIUM OpYIUWEM TIOCYIapCTBEHHOIO
yOpaBlieHusi, HO HMEJCS B BHJIY YTOJOBHBIM, PENpPecCHUBHBIA 3akoH. Takum
oOpazoM, ToJA BIMSHHEM M KOH(YLIHMAHCTBA, W JIeTU3Ma B >KHU3HU a3MaTCKHUX
0011IeCTB MMPOUYHO YKOPEHUJICS "FOPUIMYECKUN HETaTUBU3M .

CraHOBNIEHHE TMPABOBBIX HOPM COIHMAIUCTUYECKUX TOCYIapcTB A3uH
XapaKTEePU30BaJIOCh psiIoM crenupUIecKux 4epr, 00yCIIOBIIEHHBIX
OCOOEHHOCTSIMU UCTOPUYECKOI0, SKOHOMHYECKOT0, MOJUTUYECKOTO U MPaBOBOIO
pa3BUTHSL.

B a3umarckux COIMATUCTHYECKHX CTpaHaX B OTIMYHME OT EBPOMEHCKUX
CTapoe 3aKOHOJIaTeNbCTBO ObLII0 OTMeHeHo cpa3y. Hanpumep, B KHP B pesynbraTte
noOesbl COLMATUCTUYECKON PpEeBOJIOLUU OTMEHSJIUCh BCE JOPEBOJIIOLMOHHbBIC
3aKOHBI. B 4acTHOCTH, OBIIIO PUHSATO pellleHre O JTUKBUAALNN TOMUHBIAHOBCKOTO
mecTukHKbsid. B KHJIP oTmeHna geiicTBusi craporo mnpaBa ObLla YCKOpEHa TeM
oOcrositenscTBOM, uTo B Kopee, kak SAMOHCKOW KOJIOHWH, NEHWCTBOBAIO paHee
SITIOHCKOE IPaBo.

B JIPB nexperom ot 10 oktsibpst 1945r. 661710 OTMEHEHO JeHCTBHE CTapbhIX
3aKOHOB, HMX pa3pellalioch MNPUMEHSITh B BHJE HCKIIOUEHHS U TOJNBKO B TeX
ClTy4asix, KOrJja OHM He MPOTUBOPEUMIIM NMPUHLIUITY HE3aBUCUMOCTH U IEMOKPATHH.

Ha nepBoM sTame pa3BUTHSI COLMATUCTUUYECKUX TOCYAapcTB A3uU ObLIU
CO3aHbl KOHCTUTYLIMOHHBIE U IPYTHE aKTbl, OJOKMBILINE HAYaI0 HOBOMY CTPOIO
¥ HOBOW TroCyJapCTBEHHOMN opraHu3aiuu. Bmecte ¢ Tem 371ech (3a UCKITFOYEHHEM,

noxaixyid, MHP) nocTtaToyHO MIUPOKO MPUMEHSUTMCh OOBIYaW, YTO OOBSICHSETCS



HETIOJIHBIM 3aKOHOJATeNIbHBIM yperyJupoBaHWEeM OOIIEeCTBEHHBIX OTHOIICHUA W
UCTOPUYECKHUMH OCOOEHHOCTSIMU pa3BUTHA IHpaBa 3TUX cTpaH. (OcobeHHO
mUpokor cdepa mNpuMeHeHHs oObHas Obutla B pailloHaX, HaceJeHHBIX
HaIMEHBIITMHCTBAMHU.

CymecTBeHHa ObuUla W poJIb  CylneOHOW TpPakTUKH W BOOOIIE
MPaBONPUMEHUTENIBHON W TPAaBOOXPAHUTEIIBHOW JESITEIbHOCTH 110 CO3JaHUIO0
MHOTHX BaXKHBIX TOJIOKEHUW W TIOHSITHH TMPABOBBIX CUCTEM COIHATMCTHYECKHUX
rocyaapcTB A3HH, KOTOPBIE TIO3KE JIETIIN B OCHOBY IIPUHSATHIX KOIU(DUKAIIMOHHBIX
3aKOHONATEFHBIX aKTOB. B  yCOBHSIX, KOrja 3aKOHOJATENbCTBO He OBLIO
KOAU(MUIIUPOBAHO, PYKOBOJSIINE pPA3bICHEHHS CyAeOHBIX WHCTAHIUH WMeNn
HEMAaJIOBa)KHOE 3HAYEHUE.

[To3xe B pa3BUTHM TPABOBBIX CHCTEM COITMATUCTHYECKUX CTpaH B A3UHU
MOSBUJIUCh ~ 3HAYUTENbHBIE pa3iuums. Tak, B MoHronbckoit Hapopnoi
PeciyOnvke mpaBoBasi cucTtemMa Oblla OJM3Ka K MOJEIU  €BPOIEMCKUX
COIMATUCTUYECKHUX CTPAH.

Ha pasButue npasa B Cormanuctudeckoir Pecriybnuke BreTHaMm moBmnusiia
noJirosieTHsIS BoitHa. OCOOEHHOCTh pa3BUTHS MPABOBOM crcTeMbl BheTHaMa, Kak u
Kopewn, 3akimouajiach eme ¥ B TOM, YTO OHO IPOHUCXOJMIIO B YCIIOBHUSX pacKoJia
3TUX cTpaH. ToybKo mociie o0beauHenus nByX dacteir CPB crnoxunucs ycimoBus
JUIS CO3/1aHUs €IUHOM MPABOBOM CUCTEMBI.

[IpoOmeMa  cOBepIIIEHCTBOBAHMS  3aKOHOJATENbCTBA B a3MATCKUX
COIMMAINCTUYECKNX CTpaHaX WMeNa OOJNBIIYI0 akKTyaJdbHOCTh. B psge cTpaH
npuHATEl  HOBble  koHcTHTymwu (B KHJIP, CPB, KHP). Ilpomecc
COBEPIIIEHCTBOBAHUS 3aKOHOJIATEILCTBA COIMATUCTHYECKUX TOCYyAapCcTB A3uu
MTPOUCXOIWII TJIABHBIM 00pa30M IyTeM KOAu(pUKAIIH.

Crnenyer OTMETUTBH, YTO KOAM(UKaIMs Kak (opma COBEpIICHCTBOBAHHMS
3aKOHOJIATEJILCTBA B A3MATCKUX COIMATUCTHYECKUX TOCyJIapcTBaX HAaXOJIWUTCS Ha
HavdabHOM 3Tare. [IpaBya, mociie IpUHSITHS B OTUX CTPaHaX HOBBIX KOHCTUTYITUN
npoiecc Koaudukanuyu ObLT Oojiee IUIAHOMEPHBIM. DTy TEHACHIIUIO MOXKHO

npocienuth Ha mpumepe nocienHeit Konctutynuu CPB. Ona nana MoIuiHbIif



UMITYJIbC COBEPIIICHCTBOBAHUIO 3aKOHOJATEIhCTBA CTpaHbl. Bcero 3a mepuon
1981-1985rr. 60 MpuHATO 43 HOpMaTUBHBIX akTa, B ToM uncie YK, K3o0T,
Yka3 o mopsiiKe 3eMJICTOJIb30BaHUs, 3aKOHBI O MECTHBIX OpraHax BIJIACTH, O

rpaxkiancTBe, 00 oOecreueHny o0lIeCTBeHHOM 0e30MacHOCTH.
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